actual situation, could do what the statute forbids the investi-
gating inspector from doing in the first instance.  And section
103(g) cannot change the conditions so clearly required by
section 104(d) for issuance of an unwarrantable citation.

I have not overlooked Judge Koutras1 decision holding that
walk-around pay v/as due when a miner representative accompanied
an inspector on a roof control technical "investigation".
Monterey Coal Company, 5 FMSHRC 1223 (1983).  As the decision
makes clear, the term "investigation" in that case was the result
of MSHA computer code labels rather than the statute itself and
the Judge expressed difficulty in understanding any real distinc-
tion between a spot inspection and activity to determine whether
an operator was complying with its roof control plan.  That there
was no: real distinction in that case is apparent because the in-
spector there was looking into and observing on-going and present
events unlike this case which involved only looking back into a
specific past happening.  Even more importantly, as Judge Koutras
explained, the walk-around pay provision is governed by its
unique legislative history and by judicial decisions which inter-
pret it in light of that history.  Section 104(d) which has its
own terms and legislative history must be governed by them.
Accordingly, Monterey is distinguishable from this case.

In light of the foregoing, I hold that the (d) citation
cannot stand and must be modified to an (a) citation.

Mention must also be made of the manner in which the
sub-district manager proceeded.  He ordered a supervisory in-
spector to order the issuing inspector to change the (a) citation
to a (d) citation (Tr. 351-352).  And he testified that his deci-
sion to modify the citation was based upon prior safety meetings
he had held with the operator and upon certain MSHA policy memo-
randa regarding the issuance of 104(d) citations and orders for
roof control violations (Gx-5, Gx-6, Gx-7, Tr. 358-368).  Final-
ly, he never spoke to the issuing inspector and he did not know
or care what was done by the section foreman who was in charge
when the violation occurred (Tr. 351-352, 399).  The sub-district
manager, is of course, a duly authorized representative of the
Secretary with power under section 104(h) to modify citations.
But he cannot exercise this power based solely upon blanket ad-
ministrative fiat which indiscriminately decrees that all section
foreman must have known or should have known of this type of vio-
lation regardless of what actually occurred in the particular
case.  I do not read the MSHA memoranda as requiring such an
approach (Gx-5, GX-6, GX-7). In any event, the sub-district
manager followed such a policy here and his action must be dis-
approved of because the result reached by a duly authorized
representative, whatever his administrative level, must be based
upon the facts of the case involved. There is a dispute between
the sub-district manager and the operator's mine manager over
what was discussed at their meetings, but this makes no differ-
ence because unwarrantable failure can in no wise be based on
these meetings and general policies without reference to the
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